MILNE SELKIRK Presents “YOU AND THE LAW”

BUSINESSES CAN SUE CUSTOMERS & CLIENTS
FOR “WRONGFUL DISMISSAL”



If you operate a business in B.C., beware of developing a close working relationship with your suppliers and distributors. You could get sued for improperly ending your contractual relationship – similar to wrongful dismissal!


In a startling decision, the B.C. Court of Appeal recently decided that a distributor was entitled to reasonable notice (nine months in this case) before its contract could be terminated.


The law has long said that employees and some commission salespeople generally can’t be fired without reasonable notice – unless there’s cause. On the other hand, independent contractors and consultants who run their own businesses haven’t traditionally been entitled to that same right. Their contracts end when stated in the contract or, if unstated, up until now at least, when told their work or services are no longer needed.


But now it appears possible that, in the right circumstances, a business could sue its main customer, a professional firm could sue its biggest client, and a retail store may be able to sue its major supplier, if the business, firm or store doesn’t receive reasonable notice of a pending break of that commercial relationship.


Here’s why.

Marbry Ltd. was a small distributor with two employees (the owner and a salesperson). In 1983, it obtained the exclusive right to sell Reebok athletic shoes and clothing in most of B.C. Over the next ten years, it bought and showed off Reebok inventory in its own showroom, secured orders for Reebok sales, handled any complaints about Reebok products, and found athletes to wear and promote Reebok’s footwear and clothes. While Marbry also represented and sold another line of athletic clothing, at least 75% of its earnings came from selling Reebok’s products. (Marbry also significantly increased Reebok’s market share.)


Then in 1993, Marbry’s distributorship was terminated on one month’s notice. The company laid off its salesperson and failed to find a replacement product line by the time it sued and went to trial.


In deciding if a business is entitled to reasonable notice when an important commercial relationship ends, the court considered three factors:

1. The length of the relationship – the longer the relationship, the more reason there is for implying a reasonable notice requirement.

2. The closeness of the relationship – the closer the relationship, the more akin it becomes to an employer/employee relationship, which requires that reasonable notice be given.

3. The degree of exclusivity of the relationship – an exclusive relationship tips the scales in favour of an employer/employee categorization, requiring reasonable notice.

Here, the court said that considering such things as the ten-year relationship, the degree of control exercised over Marbry and the almost-exclusive relationship, Marbry was more like an employee than an independent contractor, and was therefore entitled to reasonable notice.

To help protect your right to make and break your ongoing commercial relationships according to the needs of your business, ensure your written agreements with suppliers, distributors, customers and clients limit the amount of notice you must give (e.g., one month) if and when you decide to end that relationship. And if you get in a legal jam, consult your lawyer.
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