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EMPLOYERS WHO FIRE EMPLOYEES UNFAIRLY
RISK “BAD FAITH” DAMAGES


If you’re an employer, the message these days is – use caution when letting an employee go. Otherwise, you could get stung with having to pay extra “bad faith” damages.


Normally when a non-unionized employee is fired without cause (downsizing or lack of work is not “cause”), he or she is entitled to reasonable notice or severance pay in lieu for the “wrongful dismissal”. Usually the amount of severance pay is about one month’s pay for every year worked. But that amount can be increased if you fire an employee unfairly or in bad faith.


Consider the case of a printing company in Manitoba, which had to pay one of its employees Jack Wallace 24 months’ salary in lieu of notice. 


The company had hired Wallace away from a competitor, where he’d worked for 25 years. Wallace was 45 at the time and explained that he wanted a guarantee of job security. He was told that if he performed as expected, he could work for the company until retirement. He worked for his new company for 14 years – and was the top salesman each year.

But the company fired him abruptly without explanation. The resulting trauma caused Wallace to seek psychiatric help, and his attempts to find another similar job were unsuccessful.


The Supreme Court of Canada concluded that 24 months’ salary in lieu of notice was appropriate in this case. It said that an employer’s bad faith or unfair dealing in terminating an employee can extend the normal amount of notice for wrongful dismissal. The extension compensates for “intangible” injuries such as humiliation, embarrassment or lowered self-esteem, as well as for tangible injuries such as hurting the employee’s chances of getting hired elsewhere. 

Here, the company had acted unfairly and in bad faith. They’d fired Wallace suddenly and without explanation, even though they’d complimented him only days before on his work. They’d also made a conscious decision to “play hardball”, and rumor had got around that Wallace was guilty of “wrongdoing”.


The law should recognize that employees are most vulnerable when fired and should protect them from the negative effects of being fired unfairly or in bad faith, said the court.

“At a minimum,… employers ought to be candid, reasonable, honest and forthright with their employees and should refrain from engaging in conduct that is unfair or is in bad faith by being, for example, untruthful, misleading or unduly insensitive.”

More recently, the B.C. Court of Appeal gave Colette Clendenning 12 months’ notice after she was fired from her job as the office manager for a small insurance business, where she’d worked for six years. Normally, six months severance pay would have been appropriate.

But in firing her, her boss claimed that she’d been fraudulent by misrepresenting her income and job position in a mortgage application to buy some property. (She said she’d only signed a blank mortgage application, later filled in by an unscrupulous realtor).  Though her employer honestly believed she’d lied in the application, their unfounded allegations essentially amounted to “bad faith” conduct, resulting in more money for Clendenning. 

What are other examples of bad faith? Wrongfully accusing an employee of stealing; firing an employee immediately after his or her return from disability leave; promising to find the employee a new position after eliminating his or her original position, then firing the employee when a new position can’t be found; and, in some cases, refusing to give a letter of reference.

If you have to let an employee go, treat the person fairly and with as much sensitivity as possible to avoid liability.
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